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 On order of the Court, the application for leave to appeal the October 12, 2016 
order of the Court of Appeals is considered.  Pursuant to MCR 7.305(H)(1), in lieu of 
granting leave to appeal, we VACATE that part of the Court of Appeals order holding 
that the investigative subpoena testimony of Bre’Ascia Dixon and Sierra Lattimore was 
properly admitted under MRE 801, and we REMAND this case to that court for 
reconsideration of the issue. The Court of Appeals erred in its analysis of MRE 
801(d)(1)(A) by considering whether the witnesses were unavailable, rather than whether 
their prior statements were inconsistent. The unavailability of a witness is relevant for 
admission under MRE 804, not MRE 801.  In all other respects, leave to appeal is 
DENIED.  
 
 We do not retain jurisdiction. 
 
 
  


